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1  The analysis set forth in this memorandum reviews and interprets the provisions of the Indenture.  There may be 
additional restrictions on the use of the moneys in the Fund set forth in the Custodial Agreement the District has 
executed with Neuberger Berman.  Such restrictions are beyond the scope of this memorandum.
2 “Retiree Health Benefit Costs” are defined as “costs paid or incurred by the District to provide health care benefits 
to participants in the retiree health benefit plan of the District, including but not limited to premiums payable to 
provide health insurance for retired employees and reasonable expenses of administering the retiree health benefit 
plan.”

M E M O R A N D U M

TO
Ronald Little
Vice Chancellor, Finance and Administration
Peralta Community College District

FROM John Palmer

DATE October 13, 2015

RE Peralta Community College District Taxable 2005 Limited Obligation OPEB (Other 
Post Employment Benefit) Bonds: Indenture provisions relevant to accounting treatment 
of the Retiree Health Benefit Program Fund

This memorandum reviews the permissible uses of funds held in trust by Neuberger Berman, as 
Custodian for US Bank National Association, for the District’s Other Post-Employment Benefits 
pursuant to the Indenture of Trust (the “Indenture”) executed by the District and US Bank 
National Association (as successor to Deutsche Bank, N.A.) dated as of November 1, 2005, as 
amended and supplemented from time to time.1 

Section 3.04 of the Indenture provides that moneys held in the Retiree Health Benefit Program 
Fund (the “Fund”) may be used (a) to pay retiree health benefit costs2, or (2) to redeem or defease 
outstanding Peralta Community College District Taxable 2005 Limited Obligation OPEB (Other 
Post Employment Benefit) Bonds (the “Bonds”). The Indenture states: 

The Trustee shall disburse moneys in the Retiree Health Benefit Program Fund from time 
to time to pay or reimburse the District for payment of Retiree Health Benefit Costs […] 
If the District at any time determines that any or all of the amounts held in the Retiree 
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3 Section 3.04(b), quoted above, permits the district to redeem or defease bonds with moneys in the Fund to the 
extent the Fund is overfunded.

Health Benefit Program Fund are or will not be required for payment of current or future 
Retiree Health Benefit Costs, the District may submit a Request of the District to the 
Trustee, requesting the Trustee to transfer such amounts from the Retiree Health Benefit 
Program Fund to the Debt Service Fund to be applied to redeem Outstanding Bonds in 
whole or in part under Section 2.04(a) or to defease Outstanding Bonds in whole or in 
part under Section 9.03.

Section 3.04 also provides that so long as any bonds remain outstanding under the Indenture, 
amounts on deposit in the Fund may only be used for the aforementioned purposes, and that after 
all the bonds are retired, moneys in the Fund may only be used to pay retiree health benefit costs. 
The language from the Indenture is as follows:

Amounts on deposit in the Retiree Health Benefit Program Fund shall be applied solely 
for the foregoing purposes set forth in this Section 3.04 so long as any of the Bonds 
remain Outstanding. Following payment or discharge of the Bonds, amounts on deposit in 
the Retiree Health Benefit Program Fund shall be applied solely for the purposes set forth 
in the foregoing clause (a) of this Section.

We note that although the Indenture prohibits the use of moneys in the Fund for any purpose 
other than paying or reimbursing the District for payment of Retiree Health Benefit Costs 
following payment or discharge of the Bonds, Section 9.03 requires the Trustee to return all 
moneys held by (or on behalf of) the Trustee and not needed for payment of the Bonds to the 
District upon payment in full of the Bonds.  As such, it is not clear whether the prohibition set 
forth in Section 3.04 would be enforceable after the Bonds were fully paid and moneys remaining 
in the Fund were transferred to the District.

The amendment provisions in Section 7.01(b)(6) provide that the District may restrict the 
purpose for which amounts in the Retiree Health Benefit Program Fund may be expended by 
rescinding the provisions that permit the funds therein to be used to redeem or defease 
outstanding bonds. The Indenture reads:

This Indenture and the rights and obligations of the District and of the Owners of the 
Bonds may also be modified or amended at any time by a Supplemental Agreement, 
without the consent of any Owners of the Bonds, but only with the consent of the Bond 
Insurer and only for any one or more of the following purposes: […] to restrict the 
purpose for which amounts in the Retiree Health Benefit Program Fund may be expended 
by rescinding the provisions of Section 3.04(b).3
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Were the District to undertake such an amendment, the District’s option to redeem or defease 
bonds from other available lawful sources of money would still exist, but the option to apply 
excess amounts in the Fund for that purpose would no longer exist.

Section 4.01(b) of the Indenture provides that the bonds issued under the Indenture are secured 
by a pledge of and lien on amounts held by the Trustee in the Fund:

The Bonds are secured by a pledge of and lien on amounts held by the Trustee in the 
Retiree Health Benefit Program Fund. Notwithstanding such pledge and lien, so long as 
no Event of Default has occurred and is continuing, amounts on deposit in the Retiree 
Health Benefit Program Fund shall be applied for the purposes set forth in Section 3.04.

Section 8.03 of the Indenture provides that were the District to default on the bonds issued under 
the Indenture, the Trustee must apply all of the amounts held in the funds and accounts it holds 
(including the Fund) to the payment of certain obligations (including principal and interest on the 
bonds, payments made by bond insurers, and unreimbursed draws from a letter of credit):

All of the amounts held in the funds and accounts established and held by the Trustee 
hereunder (including the Retiree Health Benefit Program Fund) upon the occurrence of an 
Event of Default, and all sums thereafter received by the Trustee hereunder, shall be 
applied by the Trustee as follows and in the following order:

(a) First, to the payment of any fees, costs and expenses incurred by the Trustee to 
protect the interests of the Owners of the Bonds […] provided however that no moneys in 
the Letter of Credit Accounts or the Bond Purchase Fund may be used to pay such 
expenses.

(b) Second, to the payment of the whole amount then owning and unpaid upon the 
Bonds for interest, principal and Accreted Value […].

(c) Third, to the Bond Insurer and Credit Provider for any amounts due and owing 
to the Bond Insurer under the Bond Insurance Policy, and to the Credit Provider for any 
amounts due and owing hereunder […].

Thus, even if the District were to amend the Indenture pursuant to Section 7.01(b)(6) to remove 
the option of applying excess moneys in the Fund to redeem or defease Bonds, the mandatory 
provisions of Section 8.03 would remain in effect (and cannot be amended) which continue to 
make amounts on deposit in the Fund available to pay the Bonds and credit providers in a default 
scenario.

Further, the provisions of the Indenture do not authorize dividing the Fund into multiple 
subaccounts with different permitted uses – the Indenture specifies that the provisions governing 
the Fund may only be amended to remove the option to redeem or defease bonds with moneys in 
the Fund. Therefore, so long as any bonds issued under the Indenture remain outstanding, 
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moneys in the Fund must remain subject to the lien of the Indenture and are available to pay both 
(i) Retiree Health Benefit Costs so long as no default has occurred or is continuing and (ii) bond 
debt service and credit providers in the event of default.

With these restrictions in mind, the District should consult its certified public accountants with 
respect to the appropriate treatment (as revocable or irrevocable) for accounting purposes of the 
moneys held in the Fund.
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